Transmttal No: 91 LCM 89
Date: My 14, 1991

Di vi sion: Conm ssioner's
O fice

TO Local District Comm ssioners

SUBJECT: Filed Regul ation 343.8, 358, 418.20(n), 421.24(g), 434.6,
519. 15
Fil ed Regul ation 399. 1(e)
Filed Regul ation 414.1

ATTACHVENTS: Attachnent | 343.8, 358, 418.20(n), 421.24(g), 434.6,
519. 15 (avail abl e on-1ine)
Attachnment 11 399.1(e) (avail able on-1line)
Attachnent 111 414.1 (avail able on-Iline)

The foll owi ng changes to the Oficial Regulations of the State Departnent of
Soci al Services have been filed for adoption with the Secretary of State.

18 NYCRR 343.8, 358, 418.20(n), 421.24(9), 434. 6, 519. 15
relating to recusal of hearing officers.
The final rule - Filed: 5/13/91 - Effective: 5/29/91

18 NYCRR 399.1(e) relating to food stanps: head of househol d
definition and intentional programviolations.
The final rule - Filed: 5/10/91 - Effective: 5/29/91

18 NYCRR 414.1 relating to school age child care.
The final rule - Filed: 5/10/91 - Effective: 5/29/91

M chael J. MNaught on
Director, Local District
Pol i cy Communi cati ons
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The current | anguage of section 343.8 is designated as
subdi vi sion (a) of section 343.8 and a new subdivision (b) is added to read
as follows:

(b) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
t he hearing.

(1) The grounds for renoving a hearing officer are that such
hearing officer has:

(i) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(ii) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the
hearing officer; or

(iii) displayed bias or partiality to any party to the
heari ng.

(2) The hearing officer may independently determ ne to renove
hinsel f or herself frompresiding at a hearing on the grounds set forth in
par agraph (1) of this subdivision.

(3) The request for renoval nade by a party nust:

(i) be nmade in good faith; and

(ii) be made at the hearing in witing or orally on the
record; and

(iii) describe in detail the grounds for requesting that the

hearing officer be renoved.
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(4) Upon receipt of a request for renoval, the hearing
of ficer nust determ ne on the record whether to renpve hinself or herself
fromthe hearing.

(5) If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the
general counsel's designee.

(6) The determ nation of the hearing officer not to renove
hinsel f or herself will be reviewed by the general counsel or the genera
counsel 's designee. Such review wi |l include review of witten docunents
submitted by the parties and the transcript of the hearing.

(7) The general counsel or the general counsel's designee
nmust issue a witten deternmination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close
of the hearing.

(8) The witten determination of the general counsel or the
general counsel's designee will be nade part of the record.

Subdi vision (j) of section 358-3.4 is anended to read as
fol | ows:

(j) to have the fair hearing held at a tine and pl ace
convenient to you as far as practicable, taking into account circunstances
such as your physical inability to travel to the regular hearing | ocation;

[ and]
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Subdi vi si on (k) of section 358-3.4 is redesignated as
subdi vision (1) of such section and a new subdivision (k) is adopted to read
as foll ows:

(k) to request renoval of a hearing officer in accordance with

section 358-5.6 of this Part; and

Subdi vision (e) of section 358-4.3 is anended to read as
fol | ows:

(e) Social service agencies have those hearing rights which
appel l ants have as set forth in subdivision 358-3.4(d) (adjournnment), 358-
3.4(e)(representation), 358-3.4(g) (present evidence, question wtnesses,

exam ne docunents), and 358-3.4(h) (bring w tnesses), and 358-3. 4(k)

(renoval of hearing officer) of this Part.

Subdi vision (c) is added to section 358-5.6 to read as
fol | ows:

(c) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
the hearing.

(1) The grounds for renoving a hearing officer are that such
hearing officer has:

(i) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(ii) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the
hearing officer; or

(iii) displayed bias or partiality to any party to the

heari ng.
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(2) The hearing officer may independently determ ne to renove
hinsel f or herself frompresiding at a hearing on the grounds set forth in
par agraph (1) of this subdivision.

(3) The request for renoval nade by a party nust:

(i) be nmade in good faith; and

(ii) be made at the hearing in witing or orally on the
record; and

(iii) describe in detail the grounds for requesting that the
hearing officer be renoved.

(4) Upon receipt of a request for renoval, the hearing
of ficer must determine on the record whether to renove hinself or herself
fromthe hearing.

(5) |If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the
general counsel's designee.

(6) The determ nation of the hearing officer not to renove
hinsel f or herself will be reviewed by the general counsel or the genera
counsel 's designee. Such review will include review of witten docunents
submitted by the parties and the transcript of the hearing.

(7) The general counsel or the general counsel's designee
nmust issue a witten deternination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close

of the hearing.
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(8) The witten determination of the general counsel or the

general counsel's designee will be nade part of the record.

The current | anguage of subdivision (n) of section 418.20 is
desi gnated as paragraph (1) of subdivision (n) of section 418.20 and a new
paragraph (2) is added to such subdivision to read as foll ows:

(2) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
t he hearing.

(i) The grounds for renoving a hearing officer are that such
hearing officer has:

(a) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(b) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the
hearing officer; or

(c) displayed bias or partiality to any party to the hearing.

(ii) The hearing officer may independently deternine to
renove hinself or herself frompresiding at a hearing on the grounds set
forth in subparagraph (i) of this paragraph

(iii) The request for renoval nade by a party nust:

(a) be nmade in good faith; and
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(b) be nade at the hearing in witing or orally on the
record; and

(c) describe in detail the grounds for requesting that the
hearing officer be renoved.

(iv) Upon receipt of a request for renoval, the hearing
of ficer must determine on the record whether to renove hinself or herself
fromthe hearing.

(v) If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the
general counsel's designee.

(vi) The determination of the hearing officer not to renpve
hinsel f or herself will be reviewed by the general counsel or the genera
counsel 's designee. Such review wi |l include review of witten docunents
submitted by the parties and the transcript of the hearing.

(vii) The general counsel or the general counsel's designee
nmust issue a witten deternination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close
of the hearing.

(viii) The witten determ nation of the general counsel or
the general counsel's designee will be made part of the record.

Par agraphs (5) and (6) of subdivision (g) of section 421.24
are redesignated as paragraphs (6) and (7) and a new paragraph (5) is added

to read as foll ows:
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(5) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
t he hearing.

(i) The grounds for renoving a hearing officer are that such
hearing officer has:

(a) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(b) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the
hearing officer; or

(c) displayed bias or partiality to any party to the hearing.

(ii) The hearing officer may independently deternine to
renove hinself or herself frompresiding at a hearing on the grounds set
forth in subparagraph (i) of this paragraph

(iii) The request for renoval nade by a party nust:

(a) be nmade in good faith; and

(b) be nade at the hearing in witing or orally on the
record; and

(c) describe in detail the grounds for requesting that the
hearing officer be renoved.

(iv) Upon receipt of a request for renoval, the hearing
of ficer must determine on the record whether to renove hinself or herself

fromthe hearing.
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(v) If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the
general counsel's designee.

(vi) The determination of the hearing officer not to renpve
hinsel f or herself will be reviewed by the general counsel or the genera
counsel's designee. Such review will include review of witten docunents
submitted by the parties and the transcript of the hearing.

(vii) The general counsel or the general counsel's designee
nmust issue a witten deternmination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close
of the hearing.

(viii) The witten determ nation of the general counsel or
the general counsel's designee will be made part of the record.

The current | anguage of section 434.6 is redesignated as
subdi vi sion (a) of section 434.6 and a new subdivision (b) is added to read
as follows:

(b) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
the hearing.

(1) The grounds for renoving a hearing officer are that such

hearing officer has:
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(i) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(ii) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the
hearing officer; or

(iii) displayed bias or partiality to any party to the
heari ng.

(2) The hearing officer may independently determ ne to renove
hinsel f or herself frompresiding at a hearing on the grounds set forth in
par agraph (1) of this subdivision.

(3) The request for renoval nade by a party nust:

(i) be nmade in good faith; and

(ii) be made at the hearing in witing or orally on the
record; and

(iii) describe in detail the grounds for requesting that the
hearing officer be renoved.

(4) Upon receipt of a request for renoval, the hearing
of ficer must determine on the record whether to renove hinself or herself
fromthe hearing.

(5) If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the

general counsel's designee.
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(6) The determ nation of the hearing officer not to renove
hinsel f or herself will be reviewed by the general counsel or the genera
counsel 's designee. Such review w |l include review of witten docunents
submitted by the parties and the transcript of the hearing.

(7) The general counsel or the general counsel's designee
nmust issue a witten deternmination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close
of the hearing.

(8) The witten determination of the general counsel or the
general counsel's designee will be nade part of the record.

Subdi visions (c), (d) and (e) of section 519.15 are
redesi gnated as subdivisions (d), (e) and (f) respectively and a new
subdivision (c) is added to read as follows:

(c) A party to a hearing may nake a request to a hearing
officer that the hearing officer renpbve hinmself or herself from presiding at
the hearing.

(1) The grounds for renoving a hearing officer are that such
hearing officer has:

(i) previously dealt in any way with the substance of the
matter which is the subject of the hearing except in the capacity of hearing
officer; or

(ii) any interest in the matter, financial or otherw se,
direct or indirect, which will inpair the independent judgnent of the

hearing officer; or
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(iii) displayed bias or partiality to any party to the
heari ng.

(2) The hearing officer nmay independently determ ne to renove
hinsel f or herself frompresiding at a hearing on the grounds set forth in
par agraph (1) of this subdivision.

(3) The request for renoval nade by a party nust:

(i) be nmade in good faith; and

(ii) be made at the hearing in witing or orally on the
record; and

(iii) describe in detail the grounds for requesting that the
hearing officer be renoved.

(4) Upon receipt of a request for renoval, the hearing
of ficer must determine on the record whether to renove hinself or herself
fromthe hearing.

(5) |If the hearing officer determ nes not to renove hinself
or herself frompresiding at the hearing, the hearing officer nmust advise
the party requesting renoval that the hearing will continue but the request
for renoval will automatically be reviewed by the general counsel or the
general counsel's designee.

(6) The determ nation of the hearing officer not to renove
hinsel f or herself will be reviewed by the general counsel or the genera
counsel 's designee. Such review wi |l include review of witten docunents

submitted by the parties and the transcript of the hearing.
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(7) The general counsel or the general counsel's designee
nust issue a witten deternmination of whether the hearing officer should be
renoved from presiding at the hearing within 15 busi ness days of the close
of the hearing.

(8) The witten determnation of the general counsel or the
general counsel's designee will be nade part of the record.

(Deleted material [brackets]; new nmaterial underlined).
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STATE DEPARTMENT OF SCCI AL SERVI CES
ALBANY, NEW YORK
Pursuant to the provisions of Sections 20(3)(d), 34(3)(f) and 355(3) of

the Social Services Law, |, Cesar A. Perales, Conmi ssioner of Social
Services do hereby anend 399.1(e); 399.1(f)(4); 399.1(f)(5); 399.1(9);
399.6(h)(4); 399.6(h)(4)(ix)and add 399.1(h) of Title 18 NYCRR of the
Oficial Regulations of the State Departnment of Social Services, being
Chapter Il of Title 18 NYCRR, effective upon publication of the Notice of

Adoption in the State Register.

Dated: May 10, 1991 Si gned:

Commi ssi oner
This is to certify that this is the original of
an order of the
State Departnent of Social Services, made
on May 10, 1991
anmendi ng 399.1(e); 399.1(f)(4); 399.1(f)(5);
399.1(9g); 399.6(h)(4); 399.6(h)(4)(ix) and add
399.1(h) of the State Departnent of Social
Services, being Title 18 NYCRR, the express
terns of which were published in the New York
State Regi ster on

March 13, 1991.

Dated: May 10, 1991 Si gned:

Commi ssi oner
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Subdi vision (e) of section 399.1 is anended to read as
fol | ows:

(e) Waiver of adm nistrative disqualification hearing. A
docunent sent by the departnent to an individual against whomthe departnent
has schedul ed an administrative disqualification hearing, which conplies
with the provisions of section 399.8 of this Part, and which, when properly

executed by the individual and the head of househol d and received by the

departnent will result in the departnent sending witten notification to the
soci al services district which had requested the hearing that it may inpose
the appropriate penalty contained in section 399.9 of this Part, upon
appropriate notice, approved by the departrment, wi thout a hearing.

Par agraph (4) of subdivision (f) of section 399.1 is anended
to read as follows:

(4) the household committed an act prior to August 1, 1983,
which the [local] social services district suspects or has evidence which it
believes is sufficient to establish was caused by fraud as defined in
subdivision (a) of this section and the district has not received witten
aut hori zation as set out in section 399.2(b) of this Part to forego nonfraud
procedures prior to referral for either fraud prosecution and adm nistrative

food stanp fraud hearing; or
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Par agraph (5) of subdivision (f) of section 399.1 is anended
to read as follows:

(5) the household committed an act on or after August 1,
1983, which the [local] social services district suspects is, or has
evi dence which it believes is sufficient to establish an intentional program
violation as defined in subdivision (c) of this section and the district has
not received witten authorization as set out in section 399.2(b) of this
Part to forego proceeding on the inadvertent household error prior to

referral for either [fraud] intentional programviolation prosecution or an

admi ni strative disqualification hearing.

Subdi vision (g) of section 399.1 is anended to read as
fol | ows:

(g) Disqualification consent agreenent. A docunent in which

[a recipient or former recipient consents] an individual and the head of

househol d consent to an appropriate disqualification penalty as set forth in

section 399.9 of this Part without a trial
Subdi vision (h) is added to section 399.1 to read as foll ows:

(h) Head of household. For purposes of this section, head of

househol d has the sane definition as that contained in section 387.1(u) (1)

of this Title.

The openi ng | anguage of paragraph (4) of subdivision (h) of

section 399.6 is anended to read as foll ows:
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(4) Enclose a witten [demand letter] notice of food stanp

overi ssuance and repaynent agreenent, specified by the departnent, which

[shalI] nust indicate to the househol d:

Subpar agraph (ix) of paragraph (4) of subdivision (h) of
section 399.6 is anmended to read as foll ows:

(ix) a nmethod of electing [on the face of the letter] the

repaynent nethod by which the household wishes to |iquidate the claim

(Deleted material [bracketed] ; new nmaterial underlined)
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STATE DEPARTMENT OF SCOCI AL SERVI CES

ALBANY, NEW YORK

Pursuant to the provisions of Sections 20(3)(d), 34(3)(f), and 390 of

t he Soci al

Servi ces,

Servi ces Law,

Cesar A. Peral es, Conmm ssioner of Socia

do hereby anend Section 414.1 of Title 18 NYCRR, effective

i medi ately upon filing with the Secretary of State.

Dat ed:

Dat ed:

May 10, 1991

May 10, 1991

Si gned:

Commi ssi oner
This is to certify that this is the
original of an order of the State
Depart ment of Social Services, nade
on May 10, 1991 anendi ng
Section 414.1 of the Oficia
Regul ations of the State Departnent
of Social Services, being Title 18
NYCRR, the express terns of which
were published in the New York State

Regi ster on January 30, 1991

Si gned:

Commi ssi oner
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Section 414.1(a) is anended to read as follows:
(a) School -age child care nmeans care provided to nore than six
children enrolled in kindergarten or in school up to the age of 14 for up to

five days per week for the portion of the school day before and/or after the

period children enrolled in such prograns are ordinarily in school, and

during holidays and those periods of the year when school is not in session,

whet her such care is provided with or w thout conpensation.

The introductory | anguage of section 414.1(b) and paragraph (4) of
such section are anmended to read as foll ows:

(b) School -age chil d-care program neans a pl ace, person,
associ ation, corporation, institution or agency offering school-age child
care up to five days per week during the school year to an enrolled group of
children at one or nore pernmanent site(s) [and which may offer such care to
enrolled children on school holidays during the school year]. However,
school -age chil d-care prograns do not include:

(4) any program providing day care for children as defined in
section 418.1(a) of this Title during any period of the day other than the

peri od before and after school when school is in session; and

Del eted wording in [brackets], new wording underlined.



